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Ref erence Cui de.

O fshore jurisdictions, in general, have
trust law directly or indirectly based
upon English trust law.1 This means, in
general, that they are based on the |aw
of England (not the law of Scotland or

Wales). In the United States we have no
national trust law2 Qur trust law is
based upon the individual laws of a
particular state wthin the United
States.3 For general “American” trust

law principles it is possible to consult

t he nost current Restatenent of Trusts, 4
prepared by the Anerican Law Institute,5
al though the Restatenent itself is not

substantive law until it (or portions
thereof) 1is enacted by a particular

state.6 In other jurisdictions in the
world that do not recognise the trust

relationship at all, there is often a
perception that all trust law is the
sane.7 I ndeed, even in the United States
it is commonly thought that as with the
common | aw | egal systemitself, which we
inherited from England,8 we nust be
speaki ng the sanme | egal |anguage when we
di scuss trusts with English solicitors
or barristers. This assunption is wong.

In this paper | wll list briefly sone
of the major differences that seem to
exist between “English trusts”9 and
“Aneri can trusts”, 10 per haps
illustrating once again that “W are two
countries di vi ded by a conmon
| anguage. " 11

Si npl e vocabul ary and usage

To begin with ordinary vocabulary and

usage, t here are a nunber of
differences.12 W both use the word
“trust” and we both wuse the word
“settlor”. But in England they talk
about trust “deeds” and t rust

“settlements” (we talk only of trust
“agreenments” or “docunents”). They refer
to dispositions “on trust” or gifts “on
trust”; we speak of dispositions “in
trust”.

Qur docunents |ook physically different.
Traditionally they have valued a form of
drafting t hat uses al nost no
punctuation; we use an abundance of
punctuati on.

We also talk about different kinds of
trusts. In general they do not wuse
“spendthrift” trusts;13 we assume that
all trusts (unless otherw se specified)
are “spendthrift” trusts. They use
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“secret” trusts; this term is not a
cl ear one to us.

They use “bare” trusts; we use “standby”
trusts.

We have sone different basic concepts.
They use “letters of wi shes” to supply
guidance to the trustees with respect to
di scretionary distributions; we include
all of the distribution language in the
trust agreenent.14 They use “protectors”
as a sort of internediary between the
settlor and the trustee; we are not
generally famliar with that position.15
They have very developed |aw about
“tracing” trust assets; this is not as
famliar to us.

Now on to sone substantive differences.
The following subjects are not presented
as an exhaustive list of t hose
differences. The topics are intended to
focus on the differences that would be
encountered nost often in a general
practice.16 As a preface | wll also
include the entire | anguage in Bogert on
Trusts addr essi ng t he di fferences
between “American” and “English” trusts,
as follows:

“[1]t should be noted that English and
Anerican trust law differs in a nunber
of inportant respects. For exanpl e,
under English statutory law the trustee
possesses the power to sell, nortgage or
| ease the trust assets regardl ess of any
restrictions in the terns of the trust
instrunent, a trustee is not entitled to
conpensation unless the instrument so
provides, and trustees are given the
power to appoint successor trustees.
These provisions are contrary to nost
statutes and court decisions in the
Unit ed St at es. And, contrary to
generally prevailing Anmerican law, the
beneficiaries of a trust governed by
English |aw have the power at all tines
to nodify or terminate the trust even
t hough one or nore trust purposes have
not been acconplished. Furthermore, in
Engl and the court can grant a trustee
the power to nmeke any investnent or

enter into any transacti on not
authorised by the trust provisions or by
law. In nost US states spendthrift

restraints upon the al i enation of
beneficial interests are valid, but such
restraints are not recogni sed in
Engl and. By statute a trustee in England
is given broad powers to delegate
di scretionary decisions regarding trust
property located outside the United
Ki ngdom statutes in the United States
aut horising such delegations are rare.
On the other hand, an English trustee is
limted to a statutory list in the
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i nvestment of trust funds, whereas the
prudent nman investnment statutes in force
in many states authorise investnments of
various types.”17

The following are a nunber of the
differences that seem significant. It
should be noted, however, that between
the English Trustee Act 2000 and the
proposed “Anerican” Uniform Trust Code,
our differences may be dimnishing. How
much of that apparent convergence of
doctri nes, so hel pf ul in an
i nternati onal cont ext actually wll
occur remains to be seen.

Tr ust ees: Conpensati on; nunber s;
investnents in land; death of a sole
trustee; delegation rights; excul patory
cl auses and di scharge

Conpensati on

In England, as a general rule trustees
have had no right to charge for their
services (unless that has been expressly
authorised in the trust instrunent). As
expl ai ned by Professor Hayton:

“Trust ees, unl ess specifically
aut horised, have no right to charge for
their time and trouble for, otherw se,
out of self-interest ‘the trust estate
m ght be loaded and made of little
val ue’ .” 18

This rule, centuries old, made it
essential for the trust agreements to
“provi de otherwi se” if the trustees were
going to be paid. The Law Conm ssion in
1997 recomended that the statute shoul d
reverse that presunption and permt
trustees to charge for their services
unless the settlor expressly provided
ot herwi se. 19 The Trustee Act 200020 now
provi des t hat (unl ess t he trust
agreenent provides otherwise) a trust
corporation is entitled to receive
“reasonabl e conpensation”.21 It also
provides that a trust corporation or a
trustee acting in a pr of essi onal
capacity will be entitled to paynment for
services which could have been provided
by a lay trustee.22

In the United States, Section 708 of the
new Uniform Trust GCode sets forth a
right to “reasonable conpensation.” As
the notes to that section indicate:

“Rel evant factors in determning this

conpensati on, as specified in the
Rest atenent, include the custom of the
communi ty; t he trustee's skill,

experience, and facilities; the tine
devoted to trust duties; the anmount and
character of the trust property; the
degree of difficulty, responsibility and
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ri sk assumed in admnistering the trust,
i ncl udi ng in maki ng di scretionary
distributions; the nature and costs of
services rendered by others; and the
quality of the trustee’s perfornmance.”23

The ampunt of “reasonable” conpensation
will depend on the circunstances. The
note in the Uniform Trust Code explains
that the actual services perfornmed woul d
be taken into account. A trustee who has
del egated significant duties to others
could have its fees reduced. On the
ot her hand, a trustee wth special
skills, such as those of a real estate
agent, who can perform services that
m ght otherw se be del egated to someone
el se might be entitled to an increase in
conpensati on. 24

Nunber of t rust ees for | and and
i nvestnents in | and

Under the English Trustee Act 1925
trusts of Jland were prohibited from
having nore than four trustees.25 In the
United States there is generally no
restriction on the nunber of trustees.
Research found one case referring to
four trustees without any objection as
to the number. 26

Land has been treated differently from
other trust assets in England.27 As John
Gol dsworth describes it:

“I'n the absence of express authority in
t he trust i nst runent trustees of
personal property do not have power
either to purchase land for investment
or to acquire land as a residence
otherwise than for the wuse of the
beneficiary.”28

The Trustee Act 2000 adds a power to
invest in land, provided that the |and
is located within the United Ki ngdom 29

“[T]he trustees may acquire freehold or
| easehold land in the UK as an
i nvestnent, for an occupation by a
beneficiary or for any other reason.”30

Death of a sole trustee

An interesting issue arises when a sole
trustee dies and the trust agreenent did
not provide a nechanism for filling the
position. In the United States the
answer wll depend on a particular
state:

“The statutes of nmany states provide
that the trusteeship is vacant, that
title to the trust property vests in a
naned court of gener al equitable
jurisdiction, and t hat t he
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court is to appoint a successor trustee.
In other states the statutes provide
that title and the right to possession
of the trust property vest in the
successor trustee naned by the settlor
or by the court.”31

In New York, there was apparently sone
controversy as to whether the appointee
of the court to carry out the trust
duties was a successor trustee or nerely
an agent of the court. It was finally
decided that any difference that there
m ght be was nerely formal and that for
practical purposes the title by which
t he appoi nt ee was descri bed was
i mmaterial .32

In England, on the other hand, both
title to the trust property and the
office of trusteeship are held to pass
to the heirs, devi sees or personal
representatives of the sole deceased
trustee, and such successors nmay have
t he duty to proceed with t he
adm nistration of the trust wuntil a
successor trustee has been appointed.
The English Trustee Act of 1925 contains
a provision to this effect.33 As Hayton
notes: “[l1]f the last surviving trustee
does not appoint nore trustees then on
his death the property will be held by
his personal representative who should
appoint new trustees.” 34

Del egation rights
The traditional rule in the United

States is that trustees nay delegate
“administrative” responsibilities, but

t hey nay not del egat e their
“discretionary” duties. The new Uniform
Trust Code provides: “A trustee nmay

del egate duties and powers that a
prudent trustee of conparable skills
could properly delegate under t he
circunstances.”35 The comment not es

t hat:
“This section permts trustees to
del egate various aspects of trust

adm ni stration to agents, subject to the
standards of the section. The I|anguage
is derived from Section 9 of the Uniform
Prudent |nvestor Act

“This section encourages and protects

the trustee in nmaking delegations
appropri ate to t he facts and
circunstances of the particular trust.

et her a particul ar function is
del egable is based on whether it is a
function that a prudent trustee might
del egate under sinmilar circunstances.

For exanpl e, del egating sone
adm nistrative and reporting duties
m ght be prudent for a famly trustee
but unnecessary for a corporate trustee.
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“This section applies only to delegation
to agents, not to delegation to a co-
trustee. For the provision regulating
delegation to a co-trustee, see Section
703(e)."

In England, under the Trustee Act 1925
the trustees have had a general power to
del egate any or all of their discretions
(for a peri od not exceedi ng 12
nont hs). 36 According to Hayton, the one
who nakes the del egation continues to be
liable for the acts or defaults of the
one to whom the delegation was nade.
This continuing (vicarious) liability
did not apply, however, with respect to
property that is situated outside the
United Kingdom 37 Under the Trustee Act
2000 the new, wuniform standard would
presumably apply to all delegations as
well. The standard is that “a trustee
nmust exercise such care and skill as is
reasonabl e in the circunstances.”38

Excul pat ory cl auses

In the United States, it is not unconmon
to find very detailed language in a
trust agreenent exonerating the trustees
(particularly when t hey are
individuals). In one trust agreenent
reviewed by the author there was a
provision that conpletely exonerated the
trustee (who had also drafted the
agreement) . In many agreenents the
trustee is excused from all but “gross
negligence” or “wllful” wong acts. In
the Uniform Trust Code, the ability to
exonerate a trustee from all liability
islimted. Section 1008 provides:

“(a) A term of a trust relieving a
trustee of liability for breach of trust
is unenforceable to the extent that it:

relieves the trustee of liability for
breach of trust commtted in bad faith
or with reckless indifference to the
purposes of the trust or the interests
of the beneficiaries; or

was inserted as the result of an abuse
by the trustee of a fiduciary or
confidenti al rel ationship to t he
settlor.

(b) An exculpatory term drafted or
caused to be drafted by the trustee is
invalid as an abuse of a fiduciary or
confidenti al relationship unless the
trustee proves that the exculpatory term
is fair under the circunstances and that
its exi stence and contents wer e
adequately comunicated to the settlor.”
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I n Engl and,

“[11f the settlor goes too far in
exenpting his trustees from duties and
liabilities to the beneficiaries so that
the beneficiaries really have no rights

to enforce, the court will characterise
the trustees as trustees only for the
settlor or as thenselves, full |egal and

beneficial owners.”39

The reasoning, apparently, is that if
the exenption is so extensive that the
beneficiaries have no “rights” then
there is sinply no trust. 40

Di scharge of a trustee

As a general rule in the United States
trust agreenents are drafted to permt
trustees to resign whenever they w sh.
The proposed new rule, in Section 705 of
t he new Uni form Trust Code, provides two
alternatives as a general rule:

“A trustee may resign:

upon at least 30 days’ notice to the
qualified beneficiaries, the settlor, if
living, and all co-trustees; or with the
approval of the court.”

Mere resignation does not exenpt the
trustee from liability. There may be a
court proceeding required to review
their accounts, receive the consent of

the beneficiaries to the release, etc.

prior to being officially “discharged”

fromtheir liability.

In England, however, a trustee cannot be
di scharged unless there is either a
trust corporation or at least tw
persons to act as trustee in his or her
pl ace. 41

Protectors

Protectors are not part of traditional
“ Ameri can” trust I aw. Even t he
Rest atenent (Third) on Trusts, contains
no “1 aw’ about protectors. 42 The
Reporter does add the followi ng coment
to Section 48 (“incidental benefits”):

“The subject matter of this section is
treated in Restatenent Second, Trusts §
126. The rules and principles in the
present section are consistent wth
those of § 126 of the prior edition,
al though the discussion here in Comment
c goes beyond the matters treated in the
earlier section, raising and considering
i ncreasi ngly common questions (on which
little aut hority exi sts) about
trusteeships and related roles.”

The text of “Comment c¢” is:
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“Conpare the situations discussed in

Duckworth, “Protectors - Fish or Foul?
(Part 11),” 5 Journal of International
Trust & Corporate Planning 18 (1996)

(substantially reprinting id.,
Contenporary Trends in Trust Law (A
Cakl ey ed. 1996)), wunder the heading
“Administrative Powver s - Pur pose
Restrictions” (id. pp. 18-19):

“There is less case law dealing wth
i nmplied pur pose restrictions on
adm ni strative powers than there is for
di spositive powers, but it seens that
the court undertakes the same exercise
of considering the purpose or purposes
for which the power has been given, and
preventing its use for any extraneous
purpose. In practice the questions nost
likely to arise are: (a) For whose
benefit nmay the adnministrative power be
exercised? and (b) My a power to
influence one aspect of the trust
adm nistration be used to influence a
different aspect of iit? So far as
benefit is concerned the range of
possibilities is that the power has been
gi ven:

(a) For the benefit of the protector
hi nsel f. For exanpl e: t he trust
i nstrunment designates successive income
beneficiaries as protector, and gives
the protector power to veto the
acqui sition of new investnents. This may
be to enable the protector to | ook after
his own interests without regard to the
interests of the other beneficiaries.

(b) For the benefit of the beneficiaries
of the trust or some class of them
Qobviously this is the npst common
situation, [and] the natural inference
unless there is clear evidence to the
contrary ...

“The article next recognises two other
possibilities concerning the reasons for
the grant of the power. These are “(c)
for the benefit of persons other than
trust beneficiaries;” and “(d) for other
collateral purposes of the settlor,”
further noting t hat t hese four
possibilities are not nutually exclusive
and that a protector may have a dual
role.”

The Uni form Trust Code does address the
role of a protector. Section 808
provi des:

“(b) If the terms of a trust confer upon
a person other than the settlor of a
revocabl e trust power to direct certain
actions of the trustee, the trustee
shall act in accordance with an exercise
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of the power wunless the attenpted

exercise is manifestly contrary to the
terms of the trust or the trustee knows
the attenpted exercise would constitute
a serious breach of a fiduciary duty
that the person holding the power owes
to the beneficiaries of the trust.

(c) The terns of a trust may confer upon
a trustee or other person a power to
direct the nodification or termnation
of the trust.

(d) A person, other than a beneficiary,
who holds a power to direct is
presunptively a fiduciary who, as such,
is required to act in good faith wth
regard to the purposes of the trust and
the interests of the beneficiaries. The
hol der of a power to direct is liable
for any loss that results frombreach of
a fiduciary duty.”

The Comment to that section states:

“Subsections (b)-(d) ratify the use of
trust protectors and advi sers.
Subsections (b) and (d) are based in
part on Restatement (Second) of Trusts
Section 185 (1959). Subsection (c) is
simlar to Restatenent (Third) of Trusts
Section 64(2) (Tentative Draft No. 3,
approved 2001). “Advisors” have |long
been used for certain trustee functions,
such as the power to direct investnents
or mmnage a closely-held business.
“Trust protector,” a term largely
associated with of fshore trust practice,
is nore recent and usually connotes the
grant of greater powers, sometines
including the power to amend or
terminate the trust. Subsection (c)
ratifies the recent trend to grant third
persons such broader powers.”

Benefi ci ari es’ rights to
termnate the trust

change or

One of the nost striking differences
between “Anerican” trusts and “English”
trusts is the ability of beneficiaries
of an English trust to ternmnate the
trust if they all agree, even when the
settlor's express purpose has not been
fulfilled.43 As expl ai ned by Hayton:

“The rule in Saunders v Vautier enables
beneficiaries of full capacity, where
they are all ascertained and between
them absolutely entitled to the trust
property, to demand to have such
property transferred to them and so
terminate the trust: the collective
absolute owner can do what a sole
absol ute owner can do."44

The rule in Saunders v Vautier dates
back to 1841. 45
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In the United States there is no
equi valent rule. Beneficiaries do not
have a unilateral right to termnate a
trust whenever they w sh. This has |ed,
not surprisingly, to numerous questions
and issues. Under the new Uniform Trust
Code there is a provision for a trust to
be termnated with the consent of the
settlor and all of the beneficiaries
(usually there wuld be a court
proceedi ng). 46 As an exanple, one of the
usual requirenents would be that the
trust no longer serves a “naterial

purpose”. In order to be material, the
purpose renaining to be performed nust
be “of sonme significance”. The note

states that naterial purposes:
“ are not readily to be inferred. A
finding of such a purpose generally
requires sone showing of a particular
concern or objective on the part of the
settlor, such as concern with regard to
the beneficiary’'s nmanagenent skills,
judgnment, or level of maturity. Thus, a
court may look for sone circunstantial
or other evidence indicating that the
trust arrangenent represented to the
settlor nore than a nethod of allocating
the benefits of property among multiple
beneficiaries, or a nmeans of offering to
the beneficiaries (but not inposing on
them) a particul ar advantage. Sonetines,
of course, the very nature or design of
a trust suggests its protective nature
or sone ot her mat eri al pur pose.
Rest atement (Third) of Trusts Section 65
cnt. d (Tentative Draft No 3, approved
2001)."

Spendt hrift trusts

Long before “asset protection” trusts
becanme a hot topic, trusts were (and
still are) commonly created in the
United States for the express purpose of
“protecting” the beneficiary fromhis or
her possible “spendthrift” habits and/or
creditors resulting from the same
(including an unwi se choi ce of spouse!).
Nearly every trust contains simlar
spendthrift cl auses, prohibiting the
beneficiary from assigning, selling,
pl edging, etc. his or her interest in
the trust.

In England, however, spendthrift trusts
are sinmply not allowed. As Hayton
expl ai ns:

“In English law it is not possible to
make property inalienable by directing
that a beneficiary’s equitable interest
shal | not be assi gned, whet her
voluntarily or involuntarily, nor is it
possible to flout a course of devolution
prescribed by Jlaw by giving B an
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interest in property on condition that
if he becones bankrupt it shall pass to
C instead of to B's trustees in
bankrupt cy. ” 47

This means that if a parent wanted to
create a trust for a child to be held
until age thirty-five, the settlor's
intent would not have to be followed in
Engl and. Upon reaching legal age the
beneficiary could termnate the trust.
The practical solution in England
appears to be the use of a “protective”
trust. The trust would state that it
would continue for the Ilife of the
beneficiary, for exanple, until one or
nore certain events (bankruptcy, clains,
etc.) mght occur, at which tinme the
beneficiary woul d be replaced by anot her
beneficiary. 48

“Secret” trusts

In the United States we do not have
“secret” trusts.49 In England, however,
there are not only “secret” trusts,
there are also “half-secret” trusts. As
expl ai ned here by Hayton:

“Secret trusts may be fully secret, as

in the above exanple [an outright
bequest to B in a wll “having obtained
B's agreenment secretly” that B would

hol d it for t he m stress and
illegitimate child] or half-secret, as
where B takes as trustee on the face of

the will, though the terns of the trust
are not directly revealed, for exanple
‘to B to hold as | have directed
him.”50

Estate adnministration as a trust

In England if a person dies wthout a
will, there is a “statutory” trust.
Hayt on agai n:

“Under the Administration of Estates Act
1925 on a person’'s death intestate,
t hose who t ake out letters of
adm nistration to his estate hold the

estate on trust with power to sell it,
to use the proceeds for paying his
debts, expenses and other liabilities

and, then, to distribute the estate
anongst t hose entitled under t he
intestacy rules.”51

Even though we may refer to executors
and per sonal representatives as
“fiduciaries” we would not think of them
as trustees.

As CGoldsworth notes, these are sonewhat
unusual trustees since their obligation
is to distribute, as soon as possible,
the trust assets (the estate) rather
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than holding it and enhancing it which
woul d be the normal duty of trustees.52

Two-year trusts in a wll

There is a surprising practice in
English trusts (and tax law) that will
allow a testator, in effect, to defer
the entire disposition of his estate by
creating a very discretionary short-term
trust and leaving all those decisions to
his trustees. As described by Hayton:

“[Dliscretionary trusts expressed to
last no nore than two years may often be
found in wills where a testator cannot
be sure what the needs of his relatives
and dependants will be after his death
and what will be the nost tax-efficient
way of dealing with such needs. It is
advant ageous for i nheritance t ax
purposes that the trustees’ dispositions
in the two-year period are treated as if
effected by the testator.”53

The flexibility offered by this “two-
year” trust seenms anmmzing to a US
| awyer. There is no common practice in
the United States that corresponds to
this practice, and it is interesting to
think about the response the Internal
Revenue Service woul d have. 54

Letter of w shes

Hayton has been reported (in ninutes
froma STEP neeting in the Bahamas)55 as
stating that a letter of wshes, in
certain circunstances,56 may be part of
the trust arrangement and so, far from
non- bi nding and nerely advisory, form a
part of the trust docunentation proper.
Hi s suggestion was that the letter of
wi shes be dated on a different date to
the trust deed so as clearly to separate
the trust arrangenents and the letter of
wi shes and in the letter of w shes there
was no point in having an opening
paragraph referring to the non-binding
el ement of the letter if the rest of the
docunent was mandatory in form The
qguestion was asked, on the basis that
every argunent has its reverse side, may
not a letter of w shes dated later than
the settlenent be regarded as no nore
than a contrivance to overcone this
pr obl en®?

Traci ng
There is a right, generally, in the
United States for a beneficiary to
“trace” and attenpt to reclaim trust
assets. As described in Bogert on
Trusts:

“The renedies in remand in personam are
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nmut ual | y excl usi ve. Thus t he

beneficiary nust elect between danages
and the recovery of specific property.
It would be unjust to conpel a trustee
to restore funds unlawfully invested and
at the sanme time to take from him the
securities in which he had placed the
funds. This woul d be doubl e recovery; it
woul d do nor e t han restore t he
beneficiary to his forner position.
VWere a beneficiary is in doubt whether
he will be able to trace the product of
a breach, he may bring a bill for
declaration of his rights, so that he
may |later nake an election if one is
possi ble. \Were the extent of the trust
property is in doubt, the court can
order an accounting to establish the
anount and location of the trust
property, after which the conplainant
can trace and recover such identifiable
trust property as he elects and obtain
noney damages for the other property. O
he nay seek to trace but request a noney
judgnent in the alternative, if the
trust property or its product cannot be
f ound. In consi dering whet her a
beneficiary has made an el ection which
bars tracing, or which bars an effort to
obtain a noney judgnent, it should be
borne in mnd that election is a choice
between two inconsistent nethods of
redressing the sane wong. In order that
his election be deened final and
binding, it nust be nade wth full
appreciation of the facts of the
situation and not under nistake.”57

It may be fair to comment that the
r emedy nost often chosen by a
beneficiary in the United States is a
claim against the trustee directly, and
not to trace the assets.58

Living trusts

“Living” trusts are so comon in the
United States that a search of recent
state cases results prinmarily in a
significant nunber of suits brought by
| ocal bar associations agai nst banks and
other comrercial enterprises for the
“unaut hori sed” practice of law in their
i mpl enentation of living trusts.

The traditional revocable trust in the
United States is created for the prinary
pur pose of elimnating a probate
proceeding upon death of the settlor
with respect to any assets as to which
the title has been properly transferred
to the trustee of the revocable trust. A
secondary use is to provide out-of-court
managenent of the assets in the event of
t he subsequent i ncapacity of t he
settlor. The final, and wusually less
i nportant, benefit of a revocable trust
is that it is often (but not always)

Barbara R Hauser © 2002 Al Rights Reserved

private, unlike wlls which are of
public record. There is no US tax
benefit purpose (or asset protection
benefit) of the traditional revocable
trust.

As provided in Section 602 of the new
Uni form Trust Code: “Unless the terns of
a trust expressly provide that the trust
is irrevocable, the settlor may revoke
or anend the trust.” This is a change in
the previous default principles, which
are still in effect in nost states.59 A
comrent to Section 602 perhaps also
illustrates a practice that may be less
common in England - settlors who wite
their own living trusts w thout benefit
of lawyers.60 Under the nost recent
Rest at ement , a trust is presuned
revocable if the settlor retained a
beneficial interest.61

On some of the finer points in the
United States relating to living trusts,
we find in Bogert on Trusts a comment on
the applicable state | aw

“The validity of the pourover bequest
itself is governed by the law of the
testator's domcile, but admnistration
of the assets bequeathed to the living
trust will normally be pursuant to the
law governing admnistration of the
living trust. However, laws of both
states should first be reviewed; for
exanple, as heretofore discussed in
Section 295, at least one of the
testator's objectives may be frustrated
if the trustee of the living trust must
first qualify in the court of the
testator’s donicile or in the court of
t he trustee's domcile before
adm nistering the pour-over assets, or
if the trust remains or becones subject
to continuing court supervision.”62

In England, on the other hand, “living”
trusts seem to be wused rarely and
generate a nunber of issues. Beginning
with the nost basic question of all,
Hayt on reportedly has questioned whether
the traditional living trust, as used in
the United States, would be considered
to be a trust at all:

“Professor Hayton has suggested that
many of the trust arrangenents that |ead
to problens were because what had been
established was a revocable trust wth
capital and income available to the
settlor at his behest during his
lifetime and then with a gift over on
death. Was this in fact no nore than a
nom neeship arrangement to which was
added a WII? If so then the WII aspect
may not have been properly executed and
this would be another way in which the
arrangenment could fail.”63
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In the relevant section of his one
volune on trusts, which section is worth
repeating in full, Hayton wites:

“To avoid the need for a grant of
probate and publicity, a settlor, S, can
keep his cash in a joint bank account
with W so that Ww Il take the bal ance
on his death, and can create an
i medi ate inter vivos trust of his other
property by transferring it to trustees
(of whom he could be one) to hold for S
for life, remainder to W or such other
persons as S might in his life notify in
writing to t he t rust ees, with S
reserving in his lifetinme wither a power
to revoke the trust in whole or in part
or a power to appoint capital to anyone
including hinself, so that Wonly has a
defeasible vested interest in remainder.
Such a position where the trustees in
effect hold the property to S's order if
he orders it, is crucially different
from the case where the trustees sinply
hold to S's order as where they hold on
trust as to capital and income for S
absolutely, with whatever remains on S's
death passing to W when there is a bare
trust for S conbined with a testanentary
di sposition in favour of W requiring
conpliance with the WIIl Act 1837.
However, the former situation would be
treated as a sham if S controlled the
trustees ..."64

This is one instance in which the
English lawers may not understand our
US use of revocable trusts in the first
instance. For exanple, in Msplaced
Trust,65 we find the following in the
chapter on “Setting Aside by Creditors
and “Asset Protection” Trusts:

“The poi nt on irrevocability is
i mport ant i nasmuch t hat t he vast
majority of trusts established wthin
the USA are likely to be revocable -
whilst the opposite would be true for
those setting up trusts from the other
side of the Atlantic. This distinction
arose primarily as a result of different
applications of the same sort of tax
concept - "reservation of  benefit”-
between the USA and the WK " 66

The aut hor goes on to explain our conmon
use as being based on our tax rules, as
fol | ows:

“To obtain the maxi mum benefit under the
IRS Code it would generally be the case
that the settlor would want the trust to
be subject to the so-called “grantor”
rules. A “grantor trust” is not a type
of trust, but rather shorthand for a
normal trust which is going to be
subject to certain provisions of that
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Code; it is easy to be wthin those
provisions if the settlor retains the
right to revoke the trusts, for then the
ownership of the trust assets is still
considered for tax purposes to be the
settlor's. On the other side of the
Atlantic, the provisions of the UK tax
| aws were once such that if the settlor
retained any benefit from the trust
assets t he | east f avour abl e t ax
consequences would result.”67

The different views of revocable living
trusts can also have tax consequences.
For exanple, in “Planning Inplications:
The Deadly Discretionary Gantor Trust”
the authors state that a transfer:

“to a grantor trust under which the
settlor does not retain an interest in
possessi on, although harmess froma US
t ax st andpoi nt, will pr oduce an
imedi ate charge to inheritance tax.
Furt her many US-style grantor trusts
are i kely to be classified as
di scretionary trusts for WK inheritance
tax purposes.” 68

It is not clear whether the authors
fully appreciate that our standard
revocabl e trusts are used solely for the
purposes described earlier, wholly apart
fromany US tax provisions, and that in
the general case we assune that all of
the trust assets would be included in
the settlor's estate for all U S tax
purposes.69 In the sane section quoted
above, the authors continue, under the
headi ng “Revocabl e Trusts” as foll ows:

“As described above, for US tax
planning, it is often desirable for a
trust to be a “revocable trust” wthin
t he neani ng of the rel evant us
legislation. Achieving this by giving
the grantor of the trust certain rights
to revoke the trust, may have adverse
i nheritance tax inplications under the
reservation of benefi t rul es, or,
possi bly, because t he ri ght of
revocation is itself a valuable asset
for inheritance tax purposes.”70

Jurisdictional issues - conflict of |aws

Since we probably have two jurisdictions
(at least) involved, we can close this
list of differences with a few comrents
about which would be the applicable |aw
This wll depend, in turn, on which
i ssue needs to be resol ved.

Beginning with the actual validity of a
trust, we find that according to a
| eading English authority on conflict of
laws, the law that wll determne the
validity of a trust wll depend upon
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whether it is a trust created in a WII
or an inter vivos trust. Under English
law, the validity of a trust created in
a WIIl should be governed by its “proper
law'.71 That is explained as referring
usually to “the law of the place of
admnistration.”72 Wth respect to an
inter vivos trust, on the other hand,
which is also governed by its “proper
| aw’ under English conflict rules, the
proper law is “the system of law with
which it has its closest and nost real
connection.”73 1t should also be noted
that as the United Kingdom has ratified
the Hague Convention on Trusts the
choice of law provisions of t he
Convention would apply, at least wth
respect to other countries that had al so
ratified the Convention (which the
United States has not).

Summar y

It is not the fact that US and WK trust
law may or nmay not use the sane
| anguage, but that many of the trust
concepts are surprisingly different on
the two sides of the Atlantic. As stated

at t he begi nni ng, whet her t hose
differences will dimnish remains to be
seen.

Endnot es

1. As one exanple, when the United
Ki ngdom ratified the Hague Convention
(No 30) on the Law Applicable to Trusts
and on their Recognition (excluding the
second paragraph of Article 16), it did
so on behalf of “the United Kingdom of
Great Britain and Northern Ireland, the
Isle of Man, Bernuda, British Antarctic
Territory, British Virgin | sl ands,
Fal kl and | sl ands, G braltar, Sai nt
Hel ena, Saint Hel ena Dependenci es, South
Georgia and the South Sandw ch Islands,
United Kingdom Sovereign Base Areas of
Akrotiri and Dhekelia in the Island of
Cyprus” which it later extended to
include Montserrat, the Bailiwi ck of
Jersey, the Island of Quernsey (but not
the Islands of Al derney and Sark) and
t he Turks and Cai cos.

2. There is a recently drafted “Uniform
Trust Code (2000)” that was prepared by
t he National Conference of Conm ssioners
on Uniform State Laws (www. nccusl. org)
and is intended to be “the first
national codification of the |aw of
trusts.” The drafters noted that the
increased use of trusts has led to a
recognition that “the trust law in nany
States is thin.” Uniform Trust Code,
prefatory note. Exceptions noted, as
states wth conprehensive trust |aw,
are: QCalifornia, Georgia, |ndiana, Texas
and Washi ngton. (There was also a
Uniform Trusts Act of 1937, that was
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enacted in only six states and addressed
a limted nunber of topics). The Uniform
Trust Code has already been adopted by
Kansas and has been introduced this year

in Connecti cut, t he District of

Col unbi a, M nnesota, Nebraska, Gkl ahomm,

Tennessee, Utah, and West Virginia.

3. The nost recently publici sed
di fferences anpong our states’ trust |aws
have been variations in the rule against

perpetuities (or | ack t hereof ).
Interestingly, the Uniform Trust Code
(2000) | eaves that issue to the

i ndi vi dual states.

4. Currently t hat woul d be t he
Rest at enent (Third) of Trusts.

5. The Anerican Law Institute (ALI) was
establ i shed in 1923 to defi ne,
sunmarise, or restate existing conmmon
[ aw. See www. ali.org.

6. For general statements of current
trust law in the United States | wll
rely primarily wupon Bogert, Law on
Trusts and Trustees, as updated through
its 2001 pocket parts (referred to
hereinafter as “Bogert on Trusts”).

7. The Hague Conference on Private Law
has attenpted to “unify” portions of
trust law. The only non-common |aw
states to ratify the Hague Convention
(No 30) on the Law Applicable to Trusts
and on their Recognition are Italy and
the Netherlands. Although the United
Ki ngdom has ratified the Convention, the
United States has not.

8. See, for exanple: “The term ‘conmmon
| aw refers to the system of |aw
devel oped in England and transferred to
nost of the English-speaking world.”
Hi st ori cal Introduction to Angl o-
American Law (West Publishing 1996),
p13.

9. For descriptions of “English trusts”
in this paper | will refer to, and rely
upon, The Law of Trusts (3rd edition
1998), by Professor David Hayton, a
recogni sed authority in the field (the
book wi |l hereinafter be referred to as
“Hayton”), Kkeeping in mnd that the
Trustee Act 2000 was passed after that
book was written.

10. Please note that this brief paper is
not intended to be a technical analysis
of any particular laws, but only to
provi de a hel pful background reference.
11. This quote is usually attributed to
W nston Churchill, but that may not be
accurate. According to N gel Rees, for
the BBC, who addresses the source of
‘Two nations separated by a common
| anguage’ : “Sonetimes the inquirer asks,
‘Was it WIlde or Shaw?” The answer
appears to be: both. In The Canterville
Ghost (1887), WIlde wote: ‘W have
really everything in common with Anmerica
nowadays except, of course, |anguage’.
However, the 1951 Treasury of Hunorous
Quotations (Esar & Bentley) quotes Shaw
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as saying: ‘England and Anerica are two
countries separ at ed by the sane
| anguage’, but wi thout giving a source.
The quote had earlier been attributed to
Shaw i n Reader’s Digest (Novenber 1942).
Much the sanme idea occurred to Bertrand
Russel | (Saturday Evening Post, 3rd June
1944): ‘It is a msfortune for Anglo-
Aneri can friendship t hat the t wo
countries are supposed to have a common
| anguage’, and in a radio talk prepared
by Dyl an Thonas shortly before his death
(and published after it in The Listener,
April 1954) - European witers and
scholars in Anerica were, he said, ‘up
agai nst the  barrier of a common
| anguage’ . Inevitably this sort of
dubi ous attribution has also been seen:
‘W nston Churchi || sai d our t wo
countries were divided by a common
| anguage’ (The Times, 26th January 1987;
Eur opean, 22nd Novenber 1991.)
www. Bt webwor | d. com

12. For ease of reference, in this paper
I will say “we” referring to |awers
trained in the United States and “they”
to refer to English solicitors or
barristers.

13. More on this later.

14. Interestingly, a search of Bogert on
Trusts for “letter of w shes” finds no
reference at all. Even the very “nodern”
Uni form Trust Code has no reference to
“letter of wi shes”.

15. There does seem to be a growng
interest in the United States in the
concept of a protector, and they are
beginning to appear in a nunber of
“Anerican” trusts. See, for exanple:
Nati onal Bank of Detroit v Shel don,
C. A6, 1984, 730 F.2d 421; Shelden v
Trust Co. of Virgin Island, Limted,
D. C. P. R 1982, 535 F. Supp. 667; and
Detroit Bank and Trust Co. of Detroit v
Trust Conpany of Virgin Islands, Ltd.,
D.C.D.P.R 1985, 644 F.Supp. 444 (as
di scussed in Bogert on Trusts).

16. Those who specialise in offshore

trusts presumably will be famliar with
nost of these differences. In sone
areas, such as asset protection, the
trust | aw di fferences anong

jurisdictions that are of nore interest
are those affecting the enforcenent of
creditors’ claims ie, the tinme period
within which clains nust be brought,
et c.

17. Bogert on Trusts Section 9 (omtted,
the only footnote, which is a list of
secondary sources relied upon).

18. Hayton, pl40 (citing Robinson v Pett
(1734) 3 P. Wrs. 249 at 251.

19. Hayton, pl40.

20. Effective 1st February 2001.

21. Trustee Act 2000, Section 28(1).

22. Trustee Act 2000, Section 28(2).

23. See Restatenment (Third) of Trusts
Section 38 coment c¢ (Tentative Draft
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No. 2, approved 1999); Rest at enent
(Second) of Trusts Section 242 comment b
(1959).

24. See Restatenment (Third) of Trusts
Section 38 coment d (Tentative Draft

No. 2, approved 1999); Rest at enent
(Second) of Trusts Section 242 conment d
(1959).

25. Hayton, pl51 (citing Section 34 of
the Act).

26, See In re Thomas’ WII, 1930, 172
N.E. 513, 254 NY. 292, 297 (where

settlor directs shall be four trustees
at all times, “Neither the remsining
trustees nor the court mght exercise
any discretion as to the nunber of
trustees or as to their powers”).

27. W have a hard tine understanding
“The common |aw never concerned itself

with ownership of land since all |and
was - and still is - owned by the
Crown!” Hayton, ploO.

28. “ UK Trustee Bill I ntroduces

Managenent Challenges for Trustees” by
John Goldsworth, in Trusts & Trustees,

Apri | 2000, p22 (hereinafter
“Col dsworth”).
29. A mnister al so may ext end

investment powers to places outside
Engl and and Wal es as may seem
appropriate to him Goldsworth, p22.

30. Goldsworth, p22.

31. Boger t on Trusts
(footnotes omtted).

32. Bogert on Trusts Section 529.

33. Bogert on Trusts Section 529.

34. Hayton, pS3.

35. Section 807.

36. Hayt on, p145. See, however,
Goldsworth:  “[Tlhe Trustee Act 1925
confused the issue wth provisions
absolving trustees of liability for any
loss resulting from the appointnment of
agents, provided the trustees had acted
in good faith.” Coldsworth, pp20-21.

37. Hayton, pl45.

38. Section 1.

39. Hayton, p32.

40. As CGoldsworth added in his comrents
on a draft of this paper: “The inner
core of obligations nmust be retained.”
41. Hayton, pl51.

42. Al exander Bove has witten an
extensively researched and detailed
paper on this subject. It was presented
at the 2002 Northeast Region ACTEC
neeting (18th My 2002) and should be
avail abl e shortly at www. actec. org.

43. Al exander Bove has raised an
interesting point: if the beneficiaries
change the ternms of the trust, instead
of termnating it, would they be treated
as the settlors of the changed trust?
44. Hayton, p93.

45. Saunders v Vautier (1841) Cr. & Ph.
240.

Section 529.
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46. See eg, Section 410 of the Uniform
Trust Code.

47. Hayton, p51.

48. Hayton, p50. Another alternative,
rai sed by A exander Bove, is the use of
a “discretionary” trust in England,
which would enable the trustee to
refrain from maki ng di scretionary
di stributions during tines in which the
beneficiary mght have clains against
hi mor her.

49. Testators desiring privacy in the
United States can wusually (but not
al ways) achieve that by including the
confidential terms in a living (or
other) trust to which a distribution
“over” is made in the wll.

50. Hayton, p52.

51. Hayton, p39.

52. In a coment on a prior draft of
t his paper.

53. Hayton, p48.

54. 1t is easy to inmgine, for exanple,
t hat the Service would treat t he
trustees as having received ownership of
the estate assets.

55. Notes by Geoffrey A Shindler about
the O fshore Trust Services Conference
in the Bahamas in Novenber 1997. (This
report also appeared in Trusts and
Trustees Vol une 4 Decenber 1997/ January
1998.)

56. Pr esumabl y t hese woul d be
“circumstances” in which it appeared to
be clear that the trustee understood the
| anguage as stating directions and
requirements.

57. Bogert on Trusts
(footnotes omtted).

58. In the UK the | aw seens to have been
nore conplex. Coldsworth noted, in a
comment on a draft of this paper, that
the nodern concept is to nake tracing a
part of t he devel opi ng law on
restitution.

59. As noted in the comment to Section
602, in nost states a trust is presunmed
irrevocabl e unless there is evidence of
a contrary intent. See Restatenent
(Second) of Trusts Section 330 (1959).
California, lowa, Mntana, Cklahoma, and
Texas presune that a trust is revocable.
Because professional drafters habitually
spell out whether or not a trust is
revocabl e, subsection (a) is thought to
have linmted application.

60. The drafters note that: “This Code

Section 867

pr esunes revocability when t he
i nst runent is si |l ent because t he
instrunent was likely drafted by a

nonpr of essional, who intended the trust
as a will substitute.”

61. See Restatenment (Third) of Trusts
Section 63 comment c¢ (Tentative Draft
No. 3, approved 2001).

62. Bogert on Trusts Section 301.

63. As reported by Geoffrey A Shindler
in his notes about the Ofshore Trust
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Services Conference in the Bahamas in
Novenber 1997. (This report al so
appeared in Trusts and Trustees Vol une 4
Decenber 1997/ January 1998.)

64. Hayton, pp53-54.

65. 2nd ed., James Wadham (Costick Hall
Publ i cations).

66. 1d. at 156.

67. |bid.

68. This section title is part of
Chapter 18 “Navigating the Treacherous
Tax North Atlantic: Aspects of Anglo-

Anerican Estate Planning” by Barry
McCut cheon, Richard Cassell and Dyke
Davies, in A Q@ide to International

Estate Pl anning (Jeffrey Schoenblum ed.
ABA Section of Real Property, Probate &
Trust) pp693-694.

69. See, for exanple, Rev. Rul. 85-13 in
which the Service states: “Because A is
treated as the owner of the entire
trust, A is considered to be the owner
of the trust assets for federal incone
tax purposes.”

70. Chapter 18, referenced above, at
p694.

71. This reference to “proper” |aw could
be anot her vocabul ary difference!

72. J.HC. Mrris, The Conflict of Laws
(3rd ed. 1984) at 420. (hereinafter
“Morris”)

73. Morris at 421.
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